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Section: State Tax 
Louisiana Working to Come Up With Wayfair Decision Compliant 
System for January 1, 2019 Rollout 

Citation: “Sales tax on internet purchases in Louisiana coming soon: Details on 
timing, more”, The Advocate website, July 6, 2018 

A state with a relatively complicated sales tax system, Louisiana, has announced that it plans to 
come up with a mechanism that it feels meets the “suggestions” laid out in the majority opinion 
in South Dakota v. Wayfair.  The Advocate and various other sources reported that Louisiana 
Department of Revenue Secretary Kimberly Robinson has set a January 1, 2019 date to have the 
program in place and begin requiring out of state sellers to collect taxes.1 

The story on The Advocate website noted that although Louisiana already has a simplified flat rate 
program in place for catalog sellers (using a flat 9% rate), the state plans to require internet 
vendors to collect a variable amount based on the many and varied local tax rates charged in the 
state, using the delivery zip code to determine the tax to be imposed. 

The article notes the relative complexity of Louisiana’s taxes compared to other states: 

Unlike most states where the one entity collects sales taxes for both local and state jurisdictions, 
Louisiana has a decentralized system where the state collects its sales taxes — 4.45 percent on the 
dollar as of July 1 — and local governments charge and collect their own. 

Local sales taxes vary widely. Some parishes charge no sales taxes, like Tangipahoa, but its 
municipalities, like Hammond, will charge 5 percent on purchases. Other parishes charge only “special 
rates” on certain items. And other jurisdictions charge across the board. 

The article describes a new state commission formed to handle this program, as well as issues 
they are considering at this point. 

The Louisiana Sales and Use Tax Commission for Remote Sellers, newly formed within the 
Department of Revenue, is researching various software packages that internet vendors in other states 
can use to calculate state and local sales taxes. The computer programs will be free and can tell 
registered vendors whether to charge at a rate of 0.092 cents per dollar for Metairie residents or at the 
0.0945 rate for those living 500 feet away in New Orleans. 

The commission also is gathering data on how the 45 states that charge sales taxes are handling the 
internet following the high court decision. 

Only time will tell if the state will be able to come up with a system that will be deemed 
acceptable by the courts.  Certainly, the Louisiana taxing regime is far more complex than the 
much-simplified program that the Supreme Court ruled on in South Dakota. 

                                                      

1 “Sales tax on internet purchases in Louisiana coming soon: Details on timing, more”, The 
Advocate website, 
https://www.theadvocate.com/baton_rouge/news/politics/legislature/article_5c4e157e-7fad-
11e8-9ec9-0bdcb091f339.html, July 6, 2018 

https://www.theadvocate.com/baton_rouge/news/politics/legislature/article_5c4e157e-7fad-11e8-9ec9-0bdcb091f339.htmlhttps:/www.theadvocate.com/baton_rouge/news/politics/legislature/article_5c4e157e-7fad-11e8-9ec9-0bdcb091f339.html
https://www.theadvocate.com/baton_rouge/news/politics/legislature/article_5c4e157e-7fad-11e8-9ec9-0bdcb091f339.html
https://www.theadvocate.com/baton_rouge/news/politics/legislature/article_5c4e157e-7fad-11e8-9ec9-0bdcb091f339.html
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However, most clients don’t want to become the “test case” that we discuss in forums like this.  
Certainly, any clients not currently collecting sales or use tax for Louisiana sales that have 
significant sales in Louisiana will need to carefully follow developments as the state attempts to 
start requiring collection on January 1, 2019. 

Section: State Tax 
Alabama to Start Enforcing Economic Nexus Rules For Out of State 
Sellers on October 1, 2018 

Citation: ADOR Announces Sales and Use Tax Guidance for Online Sellers, 
Alabama Department of Revenue Website, July 3, 2018 

The announcements keep coming from the states following the Wayfair decision. Not 
surprisingly, the Alabama Department of Revenue has announced that it will begin enforcing its 
economic nexus rule for collection of sales taxes on October 1. (ADOR Announces Sales and 
Use Tax Guidance for Online Sellers, Alabama Department of Revenue Website, July 3, 2018) 

Alabama’s economic nexus rule is a bit different from South Dakota’s, being based solely on 
total revenue from sales into Alabama and not having a transaction-based trigger as well. The 
Alabama sales level is $250,000 annually to triggera tax collection requirement.  As well, 
Alabama is not a full member of the Streamlined Sales and Use Tax Agreement (SSUTA).  
Instead, Alabama has implemented its own Simplified Seller’s Use Tax Program (SSUT). 

While the gross sales number shouldn’t pose a problem (anyone meeting Alabama’s gross sales 
limit would trigger the filing requirement in South Dakota), the fact the state is not a full 
member of SSUTA. 

Information on Alabama’s Simplified Sellers Use Tax Program can be found in the SSUT 
application on the Alabama Department of Revenue website.  Under the SSUT program the 
seller collects a flat 8% on sales to Alabama customers.  That rate, per the Avalara state tax 
calculator site for Alabama, is lower than the rates in major cities in Alabama but higher than 
the rates in various smaller locales in the state.2 

As the website outlining the program notes: 

The flat tax applies to all sales regardless of the locality shipped to in Alabama. The collection and 
remittance of the simplified sellers use tax relieves the eligible seller and the purchaser from any 
additional state and local sales or use tax on the transaction. Purchasers from whom the tax has been 
collected may apply for a refund or take a credit on their consumer’s use tax return if the eight percent 
(8%) collected by the eligible seller exceeds the purchaser’s combined state and local tax rate. The local 
portion of the simplified sellers use tax will be distributed to cities and counties of the State of Alabama 
based on population.3 

An eligible entity must apply to be accepted in the program before the entity can use the 8% 
rate and collect tax at that rate.  Presumably an entity that makes sales before filing for entry 

                                                      

2 https://www.avalara.com/taxrates/en/state-rates/alabama.html, July 6, 2018 

3 https://revenue.alabama.gov/sales-use/simplified-sellers-use-tax-ssut/, July 6, 2018 

http://www.currentfederaltaxdevelopments.com/
https://revenue.alabama.gov/2018/07/03/ador-announces-sales-and-use-tax-guidance-for-online-sellers/
https://revenue.alabama.gov/2018/07/03/ador-announces-sales-and-use-tax-guidance-for-online-sellers/
https://revenue.alabama.gov/wp-content/uploads/2017/07/SSUT-Application.pdf
https://revenue.alabama.gov/wp-content/uploads/2017/07/SSUT-Application.pdf
https://www.avalara.com/taxrates/en/state-rates/alabama.html
https://revenue.alabama.gov/sales-use/simplified-sellers-use-tax-ssut/
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into the program would be liable for the full state and local rate amounts if the entity has sales 
in excess of Alabama’s economic nexus limit. 

The rule had been on the books since January 1, 2016, but the state announced it will only 
prospectively being enforcing this rule on October 1, 2018. The ADOR had been tied up in 
state court attempting to enforce the rule earlier. 

The announcement makes Alabama one of the first states that does not have a statute that is 
virtually identical to South Dakota’s to announce its intent to move forward with collection.  It 
will be interesting to see if the courts accept Alabama’s “do it yourself” simplified system as the 
equivalent of the SSUTA, or if the courts decide that having multiple “simplified” procedures 
for each state would itself be an impermissible burden on interstate commerce. 

The July 2 release also describes Alabama’s recently enacted marketplace sales tax collection rule 
as well.  That program is briefly described below: 

In addition to the collection requirements for remote sellers, Ala. Act 2018-539 requires marketplace 
facilitators with Alabama marketplace sales in excess of $250,000 to collect tax on sales made by or 
on behalf of its third-party sellers or to comply with reporting and customer notification requirements. 
The Act mandates compliance with reporting or remitting requirements on or before January 1, 2019. 
However, marketplace facilitators desiring to facilitate the collection and remittance obligations of their 
marketplace sellers that go into effect on October 1 may begin collecting and remitting taxes on 
marketplace sales through the SSUT program upon completion of the application and registration 
process. Remote sellers who can demonstrate that a marketplace facilitator is collecting and remitting 
SSUT or sales tax on their Alabama sales will be relieved of the requirements imposed by rule 810-6-
2-90.03.4 

Section: State Tax 
Wisconsin Indicates Plans to Begin Requiring Remote Sellers to Collect 
Sales Tax on October 1, 2018 

Citation: Memorandum: South Dakota v. Wayfair, Inc. - Sales and Use Tax 
Collections on Remote Sales, Wisconsin Legislative Fiscal Bureau, 7/2/18 

Another state has been heard from in the aftermath of the Supreme Court’s decision in Wayfair 
v. North Dakota.  Wisconsin’s Legislative Fiscal Bureau has published a memorandum issued to 
the members of the Wisconsin Legislature (Memorandum: South Dakota v. Wayfair, Inc. - Sales 
and Use Tax Collections on Remote Sales) that implies that Wisconsin’s Department of 
Revenue is aiming for an October 1, 2018 start date for collecting sales tax from remote sellers. 

Tax Analysts, in their story in State Tax Today covering this memorandum, reported that 
Wisconsin Governor Scott Walker’s press secretary, Amy Hasenberg, confirmed the October 1 
beginning date for the state to start requiring out of state sellers to collect and remit the tax.5 

                                                      

4 https://revenue.alabama.gov/2018/07/03/ador-announces-sales-and-use-tax-guidance-for-
online-sellers/, July 6, 2018 

5 Andrew Breiner, “Wisconsin to Begin Collecting Sales Tax From Remote Sellers”, State Tax 
Today, July 5, 2018, 2018 STT 129-1 

http://docs.legis.wisconsin.gov/misc/lfb/misc/165_south_dakota_v_wayfair_inc_sales_and_use_tax_collections_on_remote_sales_7_2_18.pdf
http://docs.legis.wisconsin.gov/misc/lfb/misc/165_south_dakota_v_wayfair_inc_sales_and_use_tax_collections_on_remote_sales_7_2_18.pdf
https://revenue.alabama.gov/2018/07/03/ador-announces-sales-and-use-tax-guidance-for-online-sellers/
https://revenue.alabama.gov/2018/07/03/ador-announces-sales-and-use-tax-guidance-for-online-sellers/
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The memorandum estimates the impact of collecting the tax from out of state sellers as follows: 

Based on information supplied by DOR and the U.S. Census Bureau, it is estimated that expanding 
sales and use tax collection obligations to out-of-state vendors in compliance with the Wayfair decision 
would increase state sales and use taxes by $120 million on an annual basis. This estimate is 
expressed in 2018-19 dollars and assumes Wisconsin would utilize a safe harbor provision for remote 
sellers similar to the economic thresholds enacted by South Dakota. If changes were made to the 
administrative code or the statutes such that DOR could extend nexus to remote sellers beginning 
October 1, 2018, it is estimated that state sales and use tax revenues would increase by $90 million in 
2018-19 and $120 million in 2019-20. Further, it is estimated that county and professional stadium 
park district sales and use tax collections would increase by $7.7 million in 2018-19 and by $10.3 
million in 2019-20. 

Wisconsin’s law does not currently impose a physical presence requirement for sales tax nexus 
and the state is a member of the Streamlined Sales and Use Tax Agreement.  But the 
memorandum points out one challenge for Wisconsin that may complicate trying to use the 
Wayfair decision to justify collecting the tax: 

Current Wisconsin Law. Because Wayfair overturned Quill’s physical presence requirement, the 
manner in which state law is “otherwise limited by federal law” has been modified with regard to 
extending nexus to remote out-of-state sellers. DOR indicates that current law now requires it to begin 
collecting tax on remote sales. However, unlike South Dakota, the Wisconsin statutes do not 
specifically provide for an electronic nexus threshold. Therefore, it is unclear that requiring out-of-state 
vendors to collect tax without changes to the statutes or administrative code would comport with the 
Complete Auto test. DOR is currently reviewing this issue. 

Advisers working with taxpayers who have sales into Wisconsin will need to watch these 
developments carefully.  Certainly, those sellers that would have sales in excess of the South 
Dakota thresholds ($100,000 of annual sales or 200 transactions in a year) should begin planning 
to comply with a likely Wisconsin demand for collection if they are not already doing so 
beginning on October 1, 2018. 

Section: State Tax 
New Jersey Passes First Post-Wayfair Remote Seller Law 

Citation: New Jersey A 4261, 7/1/18 

If the bill is signed into law by the governor, New Jersey’s legislature will become the first to 
have passed a modified law (NJ A4261) following the U.S. Supreme Court’s decision in South 
Dakota v. Wayfair.  The New Jersey law is drafted to follow the provisions of South Dakota’s 
statute which were commented upon favorably in the majority opinion, suggesting such a 
statute would likely not face a successful challenge on other Commerce Clause grounds. 

New Jersey has been a full member of the Streamlined Sales Tax Agreement since October 1, 
20056, so bringing the economic nexus provisions into line with South Dakota’s would serve to 
bring the state under the implied “safe harbor” found in the majority opinion’s discussion of 
South Dakota’s protections against running afoul of the Commerce Clause. 

                                                      

6 http://www.streamlinedsalestax.org/index.php?page=new-jersey, July 3, 2018 

http://www.currentfederaltaxdevelopments.com/
http://www.njleg.state.nj.us/2018/Bills/A4500/4261_R1.PDF
http://www.streamlinedsalestax.org/index.php?page=new-jersey


 July 9, 2018 5 

 

The bill passed the state Senate on July 1 after having passed the state Assembly the day before.7  
The bill also contains marketplace provisions (found in Act Section 2) and would go into effect 
on October 1, 2018 (Act Section 4). 

Like South Dakota, a remote seller is required to collect and remit New Jersey sales taxes if it 
meets either of the following criteria found in Act Section 1.a: 

(1)   The seller’s gross revenue from delivery of tangible personal property, a specified digital product, or 
services into the State in the calendar year in which a sale of tangible personal property occurred or the 
prior calendar year exceeds $100,000; or 

(2)   The seller sold tangible personal property, a specified digital product, or services for delivery into the 
State in 200 or more separate transactions during the calendar year in which a sale of tangible personal 
property occurred or the prior calendar year. 

The law provides that a seller who collects and remits such tax is protected against a suit 
instituted by a buyer who claims excess tax was collected.  This protection applies even if the 
seller voluntarily collects and remits the tax. (Act Section 1.c). 

The bill was amended after initial introduction on the day of the Wayfair decision, to add a 
requirement for marketplace sellers to collect the tax on behalf of marketplace sellers that are 
not themselves collecting the tax. (Article 2) The bill provides: 

…a marketplace facilitator shall collect and pay to the director the tax imposed under P.L.1966, c.30 
(C.54:32B-1 et seq.) on any retail sale made to a purchaser in this State; provided, however, a 
marketplace facilitator shall not be required to collect and pay the tax imposed under  P.L.1966, c.30 
(C.54:32B-1 et seq.) on a retail sale if the marketplace seller for whom the retail sale is facilitated 
holds a certificate of registration pursuant to section 15 of P.L.1966, c.30 (C.54:32B-15) and 
provides a copy of the certificate of registration to the marketplace facilitator prior to the retail sale.  
Nothing in this subsection shall be construed to interfere with the ability of a marketplace facilitator 
and a marketplace seller to enter into an agreement with each other regarding the collection of the tax 
imposed under P.L.1966, c.30 (C.54:32B-1 et seq.). (Act Section 2.b) 

The terms “marketplace facilitator” and “marketplace seller” are defined as follows: 

“Marketplace facilitator” means a person who provides a forum that lists, advertises, 
stores, or processes orders for tangible personal property subject to tax under the 
“Sales and Use Tax Act,” P.L.1966, c.30 (C.54:32B-1 et seq.), and directly or indirectly 
through an agreement or arrangement with a third party, collects receipts from a 
purchaser and remits payment to a marketplace seller, regardless of whether the person 
receives compensation or other consideration for such services. 

“Marketplace seller” means a seller that makes retail sales through a forum operated by 
a marketplace facilitator. 

Such marketplace facilitators would certainly appear to include Amazon and eBay, along with 
any other similar entities. 

                                                      

7 http://www.njleg.state.nj.us/bills/BillView.asp?BillNumber=A4261, July 3, 2018 

http://www.njleg.state.nj.us/bills/BillView.asp?BillNumber=A4261
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Some commentators have suggested that, since South Dakota is a relatively small state, there 
may be an argument that the economic nexus numbers should be higher for a larger state such 
as New Jersey.  In theory, due to the relative size of the states, smaller businesses might end up 
having to comply with New Jersey’s rule than South Dakota’s, since they would likely have more 
customers in New Jersey.  However, nothing in the majority opinion clearly signaled that this 
argument would necessarily be able to prevail—and certainly it would be expected that New 
Jersey will take the position that they do not need to have a higher economic nexus standard 
than South Dakota. 

While, assuming the governor signs the bill into law, this will be the first legislation in reaction 
to the Court’s decision in Wayfair, it almost certainly won’t be the last.  As well, some states had 
adopted statutes patterned on South Dakota’s statute prior to the ruling hoping for a South 
Dakota victory. 

Section: 965 
IRS Announces Five LB&I Compliance Campaigns 

Citation: IRS Announces the Identification and Selection of Five Large Business and 
International Compliance Campaigns, IRS Website, 7/2/18 

The IRS Large Business & International Division announced on July 2, 2018 five compliance 
campaigns (IRS Announces the Identification and Selection of Five Large Business and International 
Compliance Campaigns, IRS Website).  The campaigns announced are in the areas of: 

• Restoration of the Sequestered AMT Credit Carryforward 

• S Corporation Distributions 

• Virtual Currency 

• Repatriation via Foreign Triangular Reorganizations 

• Section 965 Transition Tax 

The IRS gave the following information about the program for the restoration of the 
sequestered AMT credit carryforward: 

LB&I is initiating a campaign for taxpayers improperly restoring the sequestered Alternative 
Minimum Tax (AMT) credit to the subsequent tax year. Refunds issued or applied to a subsequent 
year’s tax, pursuant to IRC Section 168(k)(4), are subject to sequestration and are a permanent loss 
of refundable credits. Taxpayers may not restore the sequestered amounts to their AMT credit 
carryforward. Soft letters will be mailed to taxpayers who are identified as making improper 
restorations of sequestered amounts. Taxpayers will be monitored for subsequent compliance. The goal 
of this campaign is to educate taxpayers on the proper treatment of sequestered AMT credits and 
request that taxpayers self-correct. 

http://www.currentfederaltaxdevelopments.com/
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The IRS areas of interest in S corporation distributions to be dealt with in this campaign are 
described as follows: 

S Corporations and their shareholders are required to properly report the tax consequences of 
distributions. We have identified three issues that are part of this campaign. The first issue occurs when 
an S Corporation fails to report gain upon the distribution of appreciated property to a shareholder. 
The second issue occurs when an S Corporation fails to determine that a distribution, whether in cash 
or property, is properly taxable as a dividend. The third issue occurs when a shareholder fails to report 
non-dividend distributions in excess of their stock basis that are subject to taxation. The treatment 
streams for this campaign include issue-based examinations, tax form change suggestions, and 
stakeholder outreach. 

Virtual currency has become a hot topic both inside and outside tax arenas.  The campaign in 
this area is described as follows: 

U.S. persons are subject to tax on worldwide income from all sources including transactions involving 
virtual currency. IRS Notice 2014-21 states that virtual currency is property for federal tax purposes 
and provides information on the U.S. federal tax implications of convertible virtual currency 
transactions. The Virtual Currency Compliance campaign will address noncompliance related to the use 
of virtual currency through multiple treatment streams including outreach and examinations. The 
compliance activities will follow the general tax principles applicable to all transactions in property, as 
outlined in Notice 2014-21. The IRS will continue to consider and solicit taxpayer and practitioner 
feedback in education efforts, future guidance, and development of Practice Units. Taxpayers with 
unreported virtual currency transactions are urged to correct their returns as soon as practical. The IRS 
is not contemplating a voluntary disclosure program specifically to address tax non-compliance involving 
virtual currency. 

In the area of repatriation via foreign triangular reorganizations, the IRS provides the following 
information on the campaign: 

In December 2016, the IRS issued Notice 2016-73 (“the Notice”), which curtails the claimed “tax-
free” repatriation of basis and untaxed CFC earnings following the use of certain foreign triangular 
reorganization transactions. The goal of the campaign is to identify and challenge these transactions by 
educating and assisting examination teams in audits of these repatriations. 

Finally, the Section 965 transition tax campaign is summarized as follows in the announcement: 

Section 965 requires United States shareholders to pay a transition tax on the untaxed foreign 
earnings of certain specified foreign corporations as if those earnings had been repatriated to the United 
States. Taxpayers may elect to pay the transition tax in installments over an eight-year period. For 
some taxpayers, some or all of the tax will be due on their 2017 income tax return. The tax is payable 
as of the due date of the return (without extensions). 

Section: 6694 
Preparer Penalty Normally Cannot Be Assessed Against Equity Holder 
of Employer of Misbehaving Preparer 

Citation: Chief Counsel Email 201825028, 6/21/18 

In Chief Counsel Email 201825028 the document addresses the question of how far afield the 
IRS may go in asserting a preparer penalty under IRC §6694(b).  In this case, the employee was 

https://www.irs.gov/pub/irs-wd/201825028.pdf
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asking whether an individual who is a shareholder of an S corporation that was involved in the 
preparation of a return could be assessed the penalty personally. 

IRC §6694(b) imposes a penalty against a preparer for willful for reckless conduct.  The 
provision provides: 

(1) In general 

Any tax return preparer who prepares any return or claim for refund with respect to which any part of 
an understatement of liability is due to a conduct described in paragraph (2) shall pay a penalty with 
respect to each such return or claim in an amount equal to the greater of— 

(A) $5,000, or 

(B) 75 percent of the income derived (or to be derived) by the tax return preparer with respect 
to the return or claim. 

(2) Willful or reckless conduct 

Conduct described in this paragraph is conduct by the tax return preparer which is— 

(A) a willful attempt in any manner to understate the liability for tax on the return or claim, 
or 

(B) a reckless or intentional disregard of rules or regulations. 

As the penalty is applied against the preparer, the email begins by looking at the regulations 
under §6694 and their definition of a preparer for this purpose.  Generally, a preparer is a single 
individual as the email notes: 

Treasury regulation § 1.6694-1(b) provides that “[f]or the purposes of this section, `tax return 
preparer' means any person who is a tax return preparer within the meaning of section 7701(a)(36) 
and § 301.7701-15 of this chapter. An individual is a tax return preparer subject to section 6694 if 
the individual is primarily responsible for the position(s) on the return or claim for refund giving rise to 
an understatement. See § 301.7701-15(b)(3). There is only one individual within a firm who is 
primarily responsible for each position on the return or claim for refund giving rise to an 
understatement. ... In some circumstances, there may be more than one tax return preparer who is 
primarily responsible for the position(s) giving rise to an understatement if multiple tax return preparers 
are employed by, or associated with, different firms.” 

However, the regulations do provide that under certain conditions the organization that 
employs the preparer can also be held liable for the penalty.  The email continues: 

Treasury regulation § 1.6694-3(a)(2) provides that “[a]  firm that employs a tax return 
preparer subject to a penalty under section 6694(b) (or a firm of which the individual tax return 
preparer is a partner, member, shareholder or other equity holder) is also subject to penalty if, and only 
if—(i) One or more members of the principal management (or principal officers) of the firm or a branch 
office participated in or knew of the conduct proscribed by section 6694(b); (ii) The corporation, 
partnership, or other firm entity failed to provide reasonable and appropriate procedures for review of the 
position for which the penalty is imposed; or (iii) The corporation, partnership, or other firm entity 
disregarded its reasonable and appropriate review procedures though willfulness, recklessness, or gross 
indifference (including ignoring facts that would lead a person of reasonable prudence and competence to 
investigate or ascertain) in the formulation of the advice, or the preparation of the return or claim for 

http://www.currentfederaltaxdevelopments.com/


 July 9, 2018 9 

 

refund, that included the position for which the penalty is imposed.” (emphasis added). See also IRM 
20.1.6.4.4. 

The email author’s position is that, unless the conditions noted in the above paragraph are met, 
the penalty applies only to the individual preparer that engaged in the misconduct.  But in this 
case the question was whether there were circumstances where the penalty could not only go to 
the firm employing the preparer, but on to person(s) who own(s) an equity stake in that 
employer. 

The email concludes that, normally, the penalty cannot be pushed down to mere equity holders.  
The email does discuss one case where such a penalty was applied to an equity holder, but notes 
that the penalty made its way to the equity holder both because he did individually prepare many 
of the returns and the individual was the sole-owner of the entity: 

We did find one case in which the owner of an entity was subject to the section 6694 penalty. In United 
States v. Elsass, 978 F. Supp. 2d 901 (S.D. Ohio 2013), aff'd, 769 F.3d 390 (6th Cir. 2014), 
the court found that the owner of an entity was a “tax return preparer” for the purposes of the penalties 
provided for under sections 6694 and 6695. However, in that case, the owner was the sole-owner of the 
entity and personally signed or prepared over twenty-eight of the tax returns at issue. Additionally, the 
owner and the entity “were the moving force behind the decisions and calculations regarding the returns.” 
Id. at 911. The court notes that “Congress intended the definition of tax return preparer to encompass 
those contributing to the material decisions regarding tax returns.” Id. at 912. 

Thus, the email concludes that the IRS cannot impose this penalty on someone who is merely 
an equity holder of the entity, concluding: 

We think that unless your co-owner acted similarly to the owner in Elsass, an assessment of the penalty 
provided for under section 6694(b) against that taxpayer could present a legal hazard. Alternatively, 
the S-Corp may be a tax return preparer within the definition of section 7701(a)(36), and the proper 
person on which to assess the penalty under section 6694(b), but only if the requirements set forth in 
Treasury regulation § 1.6694-3(a)(2) are met. We do not have enough facts in our possession to make 
a recommendation as to whether the S-Corp in your case meets these requirements. 
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